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licensing

(Art. 17(1) DSM 

Directive)

filtering

(Art. 17(4) DSM 

Directive)

...two central elements:

New legal framework



cross-border 

licenses for entire 

EU territory

Elephant in the room



Challenge for both sides

• enormous rights clearance task in light of 

the content diversity of online platforms

• umbrella licensing agreements with 

collecting societies available?

• indemnification against claims of non-

members offered?

• collecting societies flexible enough to 

support new business models?



from open, 
participative 

platforms of the 
web 2.0

to content        
platforms 

resembling TV 
channels?

What if no licenses for Europe 

become available?



Filtering 



freedom of 

expression/ 

privacy

freedom of 

conducting 

a business

copyright protection

• general filtering obligation impermissible

• focus on notified works specific enough?

CJEU, 24 November 2011, case C-70/10, 

Scarlet/Sabam



who represents the 

public interest?

Much reliance on industry cooperation



Art. 17(5) and (8) DSM Directive

• ‘The cooperation between online content service 

providers and rightholders shall not result in the 

prevention of the availability of works or other 

subject matter uploaded by users which do not 

infringe copyright and related rights, including where 

such works or subject matter are covered by an 

exception or limitation.’ 

• focus on quotation, parody, pastiche

• complaint and redress mechanism for users

• reply within ‘reasonable’ time period



licensing filtering

...third, alternative element:

Why not a broader limitation?

broad use privilege                                  

(Art. 17(7)(b) DSM Directive) 



broad 

exclusive 

rights

closed list of 

permissible 

limitations

Art. 5(3)(k) Copyright Directive

‘… use for the purpose of caricature, parody 

or pastiche;…’



Pastiche? 



CJEU, 3 September 2014, case C-201/13, 

Deckmyn/Vandersteen

• parody = autonomous concept of EU law

– reference point: usual meaning in everyday 

language (para. 20)

• pastiche = autonomous concept as well?

– usual meaning in everyday language?

– ‘pastiche’ broad enough to cover user-

generated content mash-ups and remixes? 



broad 

exclusive 

rights

closed list of 

permissible 

limitations

three-step 

test

Art. 5(3)(k) Copyright Directive

‘… use for the purpose of caricature, parody 

or pastiche;…’



Compliance with three-step test? 

https://ssrn.com/abstract=3325017



from focus on 
takings from 

protected works

to focus on 
creative elements 
added by users

Advantage: reverse filtering logic



THE END. THANK YOU!


