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Public domain due to 
expiration of copyright

A new copyright

Free reproduction and 
communication by anyone

Another IP right 
(eg trade mark)

A renewed reservation 
by an exclusive right 
or a requirement for 
authorisation 

Another form of legal 
control

Focus on cultural heritage



German Federal Supreme Court, 20.12.2018 (I ZR 104/17): 

Reiss-Engelhorn museum v. Wikimedia and other websites for use of digital 
reproductions of public domain paintings: copyright in non-original photographs

A new copyright



Article 14 EU CDSM Directive - Works of visual art in 
the public domain

Member States shall provide that, when the term of 
protection of a work of visual art has expired, any material 
resulting from an act of reproduction of that work is not 
subject to copyright or related rights, unless the material 
resulting from that act of reproduction is original in the 
sense that it is the author's own intellectual creation.



Recital 53

The expiry of the term of protection of a work entails the entry of that 
work into the public domain and the expiry of the rights that Union 
copyright law provides in relation to that work. In the field of visual 
arts, the circulation of faithful reproductions of works in the public 
domain contributes to the access to and promotion of culture, and 
the access to cultural heritage. In the digital environment, the 
protection of such reproductions through copyright or related rights is 
inconsistent with the expiry of the copyright protection of works. In 
addition, differences between the national copyright laws governing 
the protection of such reproductions give rise to legal uncertainty and 
affect the cross-border dissemination of works of visual arts in the 
public domain. Certain reproductions of works of visual arts in the 
public domain should, therefore, not be protected by copyright or 
related rights. All of that should not prevent cultural heritage 
institutions from selling reproductions, such as postcards. 



A limited solution

• No reconstitution of a copyright 
or related right
• Other private or public right ? 

• Except if the reproduction is original: “unless the reproduction constitutes 
its author’s own intellectual creation” (v. faithful reproduction - recital 53)
• Is an assertion of copyright prohibited ? NO – only a defensive remedy
• Only works of visual art

• Sculpture or pieces of furniture? Art. 2(1) Berne Convention and some MS
• Photographs ?
• NOT documents, maps, books, archives, music sheets, …



Public domain





Elizabeth-Louise Vigée Le Brun (1755-1842)

Copyright 
assertion

Contract and 
remuneration

Is it a reconstitution of copyright? 



Not a work of visual art



Assertion of copyright



Licensing, including open licensing



EU Directive 2019/1024 on open data and 
reuse of public sector information
Recital 49: 
Where an exclusive right relates to digitisation of cultural resources, a 
certain period of exclusivity might be necessary in order to give the 
private partner the possibility to recoup its investment. That period 
should, however, be limited to as short a time as possible in order to 
comply with the principle that public domain material should stay in 
the public domain once it is digitised



Cultural Heritage Laws

• France,  Code du Patrimoine, L.621-42: 
• The use for commercial purposes of the image of national domains, in any 

form, requires an authorisation, with or without financial conditions
• Except for use for public interest service, or for cultural, artistic, pedagogical, 

teaching, research, information purposes or news reporting. 

• 21 national domains including….  
Chateau de Versailles

Another form of legal 
control



Cultural Heritage Laws

• Court of Appeals of Nantes, Chambord v. Kronenbourg, 2015

• Constitutional court, 6 February 2018: law challenged by Wikimedia and 
Quadrature du Net
• The law pursues public interest objectives and does not extend copyright in works



Cultural Heritage Laws

Italy, Codice dei beni culturali

• art. 106-108: authorisation of the cultural institution 
+ remuneration for reproduction and use

• art.178: criminal sanctions for unlawful reproduction of works or 
objects of archaeological or historical interest
• Many court decisions
• And recently , personality rights ascribed to an artwork !

Velasquez, Portrait of 
Fancesco I d’Este



How to protect the freedom to use public domain 
works

and ensure respect (and valorisation ?) of cultural 
heritage ? 




